



















CAS ES 


ARGUED AND DETERMINED 


IN 


THE SUPREME COURT 


THE STATE OF MISSOURI. 
MARCH TERM, 1874, AT ST. LOUIS. 


CONTINUED FROM VOL. LVI. 





Jacop Matrcex, Appeilant, vs. Tower Grove anp Laray- 
ETTE Ramway Company, Respondent. 

1. EHvidence—Corporations—Admissions by agent, bind when.—Language used by 
the superintendent of a street railway company, admitting and justifying an 
assault of one of its drivers, was held to bind the company. 

2. Corporations—Exemplary damages.—It is the well settled law of this State, 
that corporations, like natural persons, are liable in exemplary damages when 
the facts of the case are of a character to warrant them. 


Appeal from St. Louis Circuit Court. 
Bakewell & Farish, for Appellant. 
E. B. Sherzer, for Respondent. 
Apvams, Judge, delivered the opinion of the court. 


This was an action on the case founded on a breach of duty 
by the defendant as a common carrier, in carrying the plain- 
tiff as a passenger on its street railroad car. 
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The petitioner alleged that the defendant was a corporation 
engaged in the business of carrying persons, as passengers, 
from one point to another in the city of St. Louis, as a com- 
mon carrier; that on the 20th of February, 1872, the defend- 
ant was running its cars from Fourth Street to Tower Hill, 
within the limits of the city of St. Lonis; that on said day 
the defendant undertook, as a common earrier, to convey 
plaintiff carefully for hire on said railroad cars, and after the 
plaintiff entered the car and paid his fare by depositing his 
ticket in the ticket-box, as required by the regulations of de- 
fendant, the driver, being the conductor, in language coarse 
and grossly insulting, called upon the plaintiff to put in his 
fare, denied that plaintiff had deposited his ticket, charged him 
with attempting to avoid the payment of his fare, and with 
having done the same thing before, and threatened to put 
him out, and therenpon stopped his car, and rushed at plain- 
tiff, grasped his arm, which was broken at the time and in a 
sling, raised him from his seat, and abused and villified the 
plaintiff with coarse, indecorous and profane language, calling 
him a swindler, ete. ; that this assault was continued off and 
on for fifteen or twenty minutes; that there were many pas- 
sengers in the car; that the plaintiff was old and at the time 
in feeble health, having recently broken his arm ; that he had 
neither said nor done anything to provoke the insults; that 
the defendant was immediately notified of the misconduct of 
the driver and conduetor, but instead of discharging him, re- 
tained him in his place. 

The plaintiff, by reason of the premises, claimed damages 
in the sum of five thousand dollars. 

The defendant by its answer, denied all the material alle- 
gations of the petition, and set up as a defense, that the plain- 
tiff had not paid his fare as alleged, and that the driver re- 
minded him of the neglect, but used no abusive epithets, and 
gently took his arm, but on being informed by him that his 
fare had been paid, desisted, ete. 

The case was submitted to a jury, and resulted in a verdict 
and judgment for five hundred dollars in favor of the plain- 
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tiff. On appeal to the General Term, the judgment was re- 
versed and the cause remanded. From this judgment of re- 
versal the plaintiff has appealed to this court. 

On the trial at Special Term, the plaintiff gave evidence 
strongly tending to prove all the material allegations of his 
petition. The evidence conduced to show that the insults 
and threats of the conductor were kept up till they arrived at 
a station where the conductor was changed, and he gave the 
reins to another driver. But the first driver still remained 
in the car and continued to abuse and insult the plaintiff. 
To the introduction of the evidence touching the insults and 
acts of the driver, after he had been relieved by the second 
driver, the defendant objected but the court overruled the 
objection and the defendant excepted. 

About three days afterward, plaintiff went to a man named 
Buell,who was in the employment of defendant, and its super- 
intendent, having charge of the cars, and was going to say 
something to him, and the latter told him to “hush up,” 
that he had directed the drivers to throw him out of the car, 
remarking, that the plaintiff did not pay. This conversation 
with Buell was objected to by the defendant, but was admit- 
ted as evidence, and the defendant excepted. 

The defendant’s driver, on the part of the defendant, testi- 
fied that plaintiff failed to put in his ticket, and on that ac- 
count he threatened to put him out—nsed no abusive lan- 
guage, and gently took his arm, but let it go and desisted 
from further action, after being told by some one he had put 
in his ticket. 

The evidence was contradictory as to whether plaintiff had 
put his ticket in the box. 

At the instance of the plaintiff, the court gave the follow- 
ing instructions to the jury, to which the defendant excepted : 

“Ist. If the jury believe from the evidence, that the plain- 
tiff was a passenger on the car of defendant, and had duly 
paid his fare, and that the agent and employee of defendant 
being then engaged in his business as conductor and driver 
of said car, threatened to put plaintiff off the said car on the 
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ground that his fare was unpaid, they will find for plaintiff ; 
and in estimating the damages, the jury are not confined to 
the mere corporal injury, if any, done plaintiff, but may take 
into consideration the wounded feelings of plaintiff, the in- 
sulting character and circumstances of the conduct of defend- 
ant’s driver and conductor, and all the circumstances of life 
and health of plaintiff, and the circumstances of the alleged 
outrage, and thereupon award such exemplary damages as the 
circumstances may in their judgment require.” 

“Ind. The court instructs the jury, that the defendant, as a 
common carrier of passengers, was bound not only to carry 
its passengers safely, but to treat them respectfully, and if 
the passenger was assaulted through the wilful misconduct 
of defendant’s driver and conductor, whilst in defendant’s car, 
defendant is responsible.” 

At the instance of the defendant, the court gave the fol- 
lowing instruction : 

“ The court instructs the jury if they believe from the evi- 
dence the plaintiff failed, and upon his attention being called 
thereto, refused, to pay his fare, then defendant’s conductor 
had a right to require plaintiff to leave said car, and if plain- 
tiff refused to go, and in order to compel him to leave, de- 
fendant’s conductor took hold of plaintiff, using no more 
force than was necessary to remove him, plaintiff cannot re- 
cover, and they will find a verdict for defendant.” 

The defendant also asked seven other instructions, which 
were refused by the court, and the defendant excepted. 

The refused instructions maintained the proposition, that 
under no circumstances was the plaintiff entitled to recover 
exemplary damages, and further maintained that the con- 
ductor had a right to determine whether the plaintiff had paid 
his fare, and if he had reasonable cause to believe the plain- 
tiff had not paid his fare, this cireumstance alone was a bar 
to the recovery of exemplary damages. 

1. The first point which demands our attention, is the ac- 
tion of the court in admitting the evidence that was objected 
toon the trial by the defendant. This was not an action 
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simply for assault and battery, nor was it an action of ae- 
sumpsit on the contract for carrying the plaintiff. It was 
what was formerly denominated an action on the case founded 
on the defendant’s breach of duty as a common carrier of 
passengers for hire on its railroad cars. The contract is not 
declared on, but is set out by way of inducement, and its per- 
formance on the part of plaintiff, is alleged to show that there 
was no justification at all for the alleged assault and i]]-treat- 
ment of the plaintiff. From the fact that the plaintiff was 
on the defendant’s car as a passenger who had paid his fare, 
it results that the duty of defendant’s agent was to carry him 
safely and to treat him with kindness and respect during the 
whole voyage. (See Chamberlin vs. Chandler, 3 Mons., 
242; Nieto vs. Clark, 1 Cliff., 145.) 

Whatever occurred between the defendant’s agents and the 
plaintiff at any time during the voyage, was competent proof 
to go to the jury. There was no evidence that the first dri- 
ver had been discharged by the defendant when he yielded 
the reins to the second driver, and although not in active 
work, he was still there, continuing the same insults toward 
the plaintiff, and the defendant in fact refused to dismiss him 
but retained him in its employment. The temporary rest 
from his work, did not relieve the company from their re- 
sponsibility for his insults to passengers. 

The evidence of the admissions of Buell, the company’s 
superintendent, was certainly admissible to prove that it re 
cognized the assault, ete., of its driver, and justified it upon 
the ground of tlie non-payment of fare. Corporations can 
only act and speak through their authorized agents. The 
acts and admissions of Buell, in this regard, were those of the 
corporation. 

2. The instructions given on both sides, when taken to- 
gether, placed the case fairly before the jury. 

The question in regard to exemplary damages has been con- 
sidered by this court in several cases—and it may now be 
considered as the settled Jaw of this State, that corporations, 
like natural persons, are liable for exemplary damages, when 
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the facts of the case will warrant the jury in awarding them. 
(See Perkins vs. M., K. & T. R. R. Co., 55 Mo., 201; 
Gillett vs. Mo. Valley R. R. Co., 55 Mo., 315; Goddard vs. 
the Grand Trunk Railway, 10 Am. Law Register, 33.) 

Althongh the driver might have good reason to believe 
that the plaintiff had not paid his fare, yet, if in truth he had 
paid the fare, the driver’s belief would not operate as a bar to 
the recovery of exemplary damages. It might however, be 
taken into consideration by the jury, and no doubt was, in 
mitigation of damages. But the refused instructions went 
further, and required that his belief, if well founded, should 
be a bar to exemplary damages. 

In my judgment, there was no error in giving and refusing 
instructions. The judgment of the General Term is reversed, 
and the judgment at Special Term affirmed. Judge Wagner 
absent; the other judges concur. 





Wittiam S. Sramps, Appellant, vs. Ricnarp F. Brmwexr, 

et al., Respondents. 

1. Mechanics’ liens—Jurisdiction of circuit and justices’ courts as to amounts.— 
Under the constitution (Art. VI, 3 15) and the statutes (Wagn. Stat., p. 430, 
32) the Circuit Courts of this state have no jurisdiction to try a mechanic’s lien 
suit, where the amount involved is less than fifty dollars. 

Under the act of 1872 (Adj. Sess. Acts 1872, p. 44), justices of the peace have 
jurisdiction over such cases ; and jurisdiction is not taken from them or con- 
ferred upon the Cireuit Courts by reason of the fact that justices’ courts have no 
process by which non-resident defendants in such proceedings can be reached. 


Appeal from St. Louis Circuit Court. 
Jno. M. Fulton, for Appellant. 
Marshall & Barclay and T. G. Allen, for Respondents. 
Napron, Judge, delivered the opinion of the court. 


The only question in this ease is whether the Circuit Court 
of St. Louis county had jurisdiction to enforce a mechanic’s 
lien for the sum of $41.60. 
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The act of March 30, 1872, provides that “in all counties 
having one hundred thousand permanent inhabitants, justices 
of the peace shall have jurisdiction in all actions brought to 
enforce mechanics’ liens, as provided by Chap. 195 of the 
General Statutes of Missouri, when the amount or balance 
claimed to be due does not exceed ninety dollars, and any 
person entitled to such lien may hereafter, after having com- 
plied with the provisions of said Chap. 195, and after having 
filed his account and statement as provided by section 5 of 
said chapter, institute his action therefor as above provided.” 

The other provisions of this act have no particular bearing 
on the question of jurisdiction and need not be cited. 

The constitution provides that “the Circuit Court shall 
have jurisdiction over all criminal cases which shall not be 
otherwise provided for by law, and exclusive original jurisdic- 
tion in all civil cases, which shall not be cognizable before jus- 
tices of the peace, until otherwise directed by the General 
Assembly.” 

The legislature declares in regard to Circuit Courts, that they 
shall have power and jurisdiction as follows: 

“First, as courts of law in all criminal cases which shall not 
be otherwise provided for.” 

“Second, exclusive original jurisdiction in all civil cases 
which shall not be cognizable before the county courts and 
justices of the peace, and not otherwise provided for by law.” 

“Third, concurrent original jurisdiction with justices of the 
peace in all actions founded on contract, when the debtor bal- 
ance due, or damages claimed, exclusive of interest, shall exceed 
fifty dollars and not exceed ninety dollars; in all actions on 
bonds and notes for the payment of any sum of money exceeding 
fifty dollars exclusive of interest and not exceeding one hun- 
dred and fifty dollars; and inall actions for injuries to person 
or personal or real property wherein the damages claimed shall 
exceed twenty and not exceed fifty dollars.” 

These provisions of the constitution and statutes show that 
the Cirenit Courts have no original jurisdiction to try cases 
cognizable before justices of the peace, except where provision 
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is made for a concurrent jurisdiction—and this is not one of 
them. 

The act of 1872 conferred jurisdiction in the case now before 
us on justices of the peace, and the Circuit Court had no cou- 
current jurisdiction, as the amount claimed was under fifty 
dollars. But the counsel for the plaintiff, in an elaborate and 
well considered argument, insists that, although the amount 
claimed here was within the jurisdiction of the justice, yet. 
as the legislature had furnished justices of the peace with no 
process by which non-residents could be reached, the act of 
1872 did not deprive the Circuit Court of jurisdiction. But 
the justices had undoubted cognizance of the case—so far as the 
amount mentioned was concerned, and so far as one of the par- 
ties, the contractor, wasconcerned. That no means were given 
to bring in or notify the non-resident owners, seems to be a 
casus omissus in the statute which the court cannot supply. 
The jurisdiction of a court does not depend upon its facilities 
or powers for notifying the parties. It may happen in cases 
of undoubted jurisdiction, that the failure to notify defendants 
may puta stop to the proceeding, or render it void, if per- 
sisted in. 

There is no donbt that this case was cognizable before a 
justice of the peace under the act of 1872. The failure of 
the legislature to give the justices some means of notifying 
non-resident defendants, is not a matter which affects their 
jurisdiction of such cases. The legislature simply omitted to 
provide for such cases. The courts have no power to provide 
for such omissions. 

The judgment of the General Term is therefore affirmed. 
The other judges concur. 
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Srare or Missourt, ex rel., W. H. Winsurr, Relator, vs. 
Guoree B. Crark, State Auditor, Respondent. 

1. Statute, omission of —Intention of legislature —The Supreme Court cannot 
declare that the omission of a statute was unintentional, where nothing in re 
gard to the intention of the legislature is expressed or necessarily implied. 
Such declaration would be in the nature of judicial legislation. 


Petition for Mandamus. 


James F. Mister, for Relator. 


H. Clay Ewing, Atty. Genl., for Respondent. 
Napron, Judge, delivered the opinion of the court. 


This is an application for 2 mandamus, to the auditor of 
public accounts, to compel his issuance of a warrant on the 
treasury, for the amount of a bill for board and lodging of a 
petit jury during the trial of a capital case. The jury was by 
order of the court, required to be kept together by the mar- 
shal during the trial, and the expense of doing this was al- 
lowed as costs against the State by the judge and circuit at- 
torney, and certified to the auditor. The auditor refused to 
allow said item on the ground that he had no authority by 
law to do so, and whether there is such authority, is the only 
question presented by the case. 

The fourteenth section of the act of 1855, (R. C. 
1855, p. 769) among other items of costs mentioned, 
contains the following: “ For boarding and lodging provided 
for any jury, a reasonable compensation may be allowed by 
the court, to be taxed as other costs.” 

In the revision of 1865, this section 14 is somewhat modi- 
fied in regard to various items, but the item above recited is 
entirely omitted. 

In 1866,(see House Journal, Adj. Sess., p. 214) a bill “to pro- 
vide for the payment of the boarding and lodging of jurors,” 
was introduced, but did not pass, and the Jaw stands in this 
position now. 

I understand, upon inquiry of the circuit attorney in this 
county, that since 1865, the bills for boarding and lodging 
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jurors have been paid by the County Court, and that a spe- 
cial act of the legislature has been passed authorizing such 
payments. (See Adj. Sess. Act of 1874, p. 238.) 

Taking these acts altogether, it would seem very clear that 
the auditor was right in refusing to allow the claim. This 
court cannot infer that the omission of the clause allowing 
such costs, from the act of 1865,was accidental or uninten- 
tional. (See Belkin v. Hill, 53 Mo., 495.) And, if it could be 
so inferred, the court has no power to remedy such omissions. 
The fees chargeable to the State are specially enumerated, 
and the omission of this item in the revision of 1865 especially 
taken in connexion with the action of the legislature in 1868, 
and the passage of a special act since for St. Louis county all 
go to show that the omission was intentional. 

It is said, however, that this court has decided otherwise 
in the case of Watson vs. Moniteau County, (53 Mo., 132). If 
the court did so decide, it was an erroneous decision, and 
ought to be corrected. But the court in that case decided 
nothing in regard to the liability of the State. The contro- 
versy was, which one of two counties should pay this item of 
expense necessarily incurred in the trial of a capital criminal 
ease. No reference was made to the statutes we have just 
referred to by the counsel on either side, and the attention 
of the court was not called to the question. What might have 
been the opinion of the court, even in regard to the propriety 
of charging this expense to the county, had all the Jaws on 
the subject been brought to the notice of the court, it is not 
necessary to determine in this case 

Mandamus refused; the other judges concur. 


>) 





Isaac Bowens, Respondent, vs. Vincenr Benson, Appellant. 


1. Mortgages and deeds of trust—Chatlel morigages—Mortgagee entitled lo posses- 
sion after breach— Extension of time on debt.—The mortgagee cof personal prop. 
erty is entitled to possession of the mortgaged property after breach of con. 
dition, and an extension of time on the debt would make no difference with 
this right. 
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Appeal from St. Louis Circuit Court. 
Henderson & Shields, for Appellant. 


It is well settled that a mortgagee of personal chattels, after 
the day of redemption is passed, is regarded in law as the ab- 
solute owner and can dispose of the property as he pleases. 
(Robinson vs. Campbell, 8 Mo., 365, 366; Robertson vs. 
Campbell, 8 Mo., 615, 617; Williams vs. Rorer, 7 Mo., 556; 
Lacey vs. Gibboney, 36 Mo., 320, 322; Ferguson vs. Thomas, 
26 Mo., 499.) 


F. J. Bowman, for Respondent. 
Napron, Judge, delivered the opinion of the court. 


This action was brought to recover the value of four or five 
horses alleged to have been taken by defendant from the 
possession of plaintiff and converted to his own use. 

The facts appeared to be, as shown at the trial, that the 
plaintiff rented a farm of defendant for three hundred and 
seventy-five dollars, to be paid on the 1st of January, 1871, 
and for this sum he gave his note payable on that day, and to 
secure this note he executed a bill of sale or mortgage of the 
horses in question to defendant, which was to be void if plain- 
tiff paid the note, but was to remain in force if the note was 
not paid. 

The note was not paid on the day it was due. The defend- 
ant had allowed plaintiff to retain possession of the horses, as 
they were necessary to enable him to work the farm. 

After the note became due, the defendant took possession 
of the horses, as the plaintiff insists, or they were volun- 
tarily given up to defendant, as the defendant swears. That 
was a matter of fact submitted to the jury, and we will assume 
under their finding that the horses were not voluntarily given 
up. The defendant, at all events, got possession of them, and 
this suit is bronght upon the hypothesis that such possession 
was wrongful, and entitled the plaintiff to damages equal to 
the value of the horses. 
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It seems that the plaintiff had the right under the lease to 
cut down timber and convert it into cord wood and rails, and 
that he had in October or thereabouts,about three acres cleared, 
and the timber ready for splitting; that he had arranged with 
his friends and associates in the neighborhood to have what he 
calls a “Bee,” that is to get the aid of all the negroes in the 
neighborhood in splitting up his felled timber and making a 
short job of it. 

The landlord, the defendant, objected to this plan.and insisted 
that no such gathering should be held on the premises, but 
told the plaintiff to go on with such speed as he and his as- 
sistant laborers could make, and he would give him time on his 
note, and not exact a punctual payment on the Ist of January, 

This the defendant denied, but the jury found against him, 
and we will assume that the plaintiffs account of this is cor- 
rect. 

The court instructed the jury, that if the property was deliv- 
ered to defendant only for security, and then returned to 
plaintiff to keep till the note was due, and if the time of pay- 
ment was extended, and that time had not expired when 
defendant took the stock, and the plaintiff did not vol- 
untarily consent to such taking, the plaintiff was entitled to 
recover. 

For the defendant, the court directed, that if the plaintiff 
delivered the property to defendant, there was no cause of ae- 
tion, and that the agreement for an extension of time did not 
alter this. 

The jury returned a verdict for plaintiff for three hundred 
and seventy-five dollars. 

We are clear that this action was without basis on the frets ; 
although we are not surprised at the verdict. The defendant 
had an undoubted right to possession of his security, whether 
the extension was granted or not. We see no ground for the 
action on any hypothesis; but it is equally clear, that the plain- 
tiff ought to be paid for the cord wood and rails and house 
logs, which the defendant had the benefit of, but we think 
the plaintiff's remedy was misconceived. If the defendant 
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gave plaintiff further time to pay his note due in January, 
and the plaintiff proceeded to split up the cord wood and 
rail timber under this agreement, the value of such labor 
would go to extinguish the note pro tanto. But it would not 
prevent the defendant from taking possession of the property 
mortgaged to him as a security. 

The evidence in the case is, that the plaintiff turned the 
horses over to the defendant, and that they were appraised 
by persons selected by both parties. Itis clear that the plain- 
tiff placed an undue value on his horses, but the jury no 
Aoubt thought the plaintiff ought to have been paid for his 
labor, and we think so too. 

The instruction of the court assumes that a mortgagee of 
personal property, after forfeiture, has no right to take it into 
possession. The decisions of this court have been so often 
to the contrary that it is needless to refer to them. 

The judgment for three hundred and seventy-five dollars 
against defendant involves a loss of his rent and the payment 
of that sum as damages. We will reverse that judgment, 
though the plaintiff was entitled to the value of his services 
in eutting cord wood and rails. The action is not based upon 
such aclaim, It denies the right of defendant to take posses- 
sion under his mortgage of the property conveyed. We think 
this is a mistake, whether time was granted or not; and there- 
fore the instructions were wrong, since they ignored the law in 
regard to the rights of a mortgagee of personal property. 

Judgment reversed and cause remanded; the other judges 
concur. 
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Joux Gatiaauer, et al., Respondents, vs. James DELARGY, 
Appellant. 


1. Scire facias—Suit must be revived when—Construction of statute.—The true 
intent and meaning of 3 6 of the act touching the abatement and revival of suit, 
is that the suit must be revived on or before the third term, after the term at 
which the suggestion of death is made. In making the computation the 

term at which the death is suggested, must be excluded. 
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2. Lease—Subscribing witness—Proof of handwriting, etc.—In suit by the 
maker against the other party to a lease, proof of the handwriting of a sub- 
scribing witness, then dead, and of the identity of the defendant with the per- 
son named in the instrument, is sufficient to render the deed admissible in evi- 
dence. 

. Married woman—Power to convey where husband lives abroad,—Where the 
husband is an alien, always residing beyond the realm, the wife may convey 


her estate in the same manner as a feme sole, 


Appeal from St. Louis Circuit Court. 
G. Pittman Smith and Polk & Causey, for Appellant. 
Joseph Dickson, for Respondents. pe 
Vortrs, Judge, delivered the opinion of the court. 


This suit was brought before a justice of the peace. The 
action was for unlawful detainer. The complaint charges that 
the plaintiff on the 30th of January 1861, leased certain 
premises to the defendant, for the term of ten years, from the 
30th of March 1861, which term had fully expired; that de- 
fendant refused to deliver possession of the premises to plain- 
tiff although requested so to do; that he unlawfully detained 
the possession of the same, after demand made in writing for 
the possession thereof; that the monthly value of the rents 
and profits of the premises was twenty dollars; that plaintiff 
has been damaged by the detention, ete. ; and the plaintiff 
prays judgment, etc. The action was commenced on the 19th 
day of May, 1871. 

A judgment was rendered by the justice in favor of the 
plaintiff, from which judgment the defendant appealed tothe 
St. Louis Cireuit Court, where judgment was again rendered 
in favor of the plaintiff, from which an appeal was taken to 
the general term of said court. 

At the October term for 1872, of the said court at gener- 
al term, the death of the plaintiff was suggested of record, 
and on the 22nd day of January 1873, Jolin T. Fitzwilliam, 
administrator of the estate of the plaintiff, entered his appear- 
ance as plaintiff in the cause. 
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On the 19th of March 1873, John Gallagher, Ellen Jane 
Duross, wife of James Duross, and John E Carey heirs of 
Esther Gallagher, deceased, appeared as parties plaintiff, and 
by leave of the court and on their motion, it was ordered by 
the court that a summons issue to James Delargy, defendant, 
notifying him that unless he appeared at the next term of the 
court, and within the first four days thereof, and show cause 
to the contrary, the suit would be revived in the name of said 
heirs. 

Tle summons was served on the defendant in due time, and 
on the 20th day of May 1873, the defendant appeared and 
filed his objections to the revival of the suit in the name of 
said heirs, on the ground that the application had not been 
made in time; that the heirs should have been made parties on 
or before the third term of the court after the death of the 
original plaintiff had been suggested—which he insisted had 
not been done—and also on the ground that one of the heirs 
had transferred his interest in the premises in controversy. 

These objections were heard and overruled by the court and 
the action revived in the names of said heirs, to which the 
defendants excepted. 

The court afterwards affirmed the judgment rendered at 
special term, and the defendant appealed to this court. On 
the trial before the jury in the Circuit Court, the plaintiff 
was examined as a witness and testified that she had owned 
the premises in controversy, since the year 1849 ; that in Jan- 
uary 1861, she leased the premises to the defendant for a term 
of ten years, at a rent of twenty-five dollars for the term; that 
there was a written lease which was signed by defendant and 
herself ; that the lease was written by esquire McDonald, and 
signed in his office, and that McDonald had subscribed it asa 
witness. The witness produced the lease and exhibited it to the 
court ; she testified that at the time she purchased the land 
sued for she was a married woman, and continued to be such 
until the death of her husband about four years since ; that 
her husband lived in Ireland, and came over to see her once 
or twice, remained a short time and returned to Ireland, and 
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never returned ; that her husband was not in this country 
when the lease was executed, and has never been at any time 
since ; that the defendant had resided on the land and made 
improvements on it for two or three years before the lease was 
executed ; that the land was a small three square piece of 
land and but of small value at the time the defendant went 
into the possession of it. 

The plaintiff then offered the lease in evidence, which was 
in the ordinary form and was fora term of ten years, from the 
30th of March 1861, the rent for the whole term being 
$25.00. It purported to be signed by plaintiff and defend- 
ant, the defendant making his mark to his name, and the 
name of Philip McDonald subscribed thereto as a witness. 

The defendant objected to the introduction of the lease in 
evidence, on the ground, Ist, that it was not competent evi- 
dence; 2nd, that it was executed by a married woman with- 
out her husband joining therein, and was therefore void ; 3rd, 
that defendant’s name was subscribed thereto, without his 
knowledge or consent. 

These objections were overruled by the court and the lease 
read in evidence, and the defendant excepted. 

The plaintiff then introduced a witness who testified, that 
he was well acquainted with Philip McDonald, had seen him 
write and was well acquainted with his handwriting and that 
his signature to the lease was in his handwriting. 

The defendant offered evidence which tended to prove that 
he had entered into the possession of the premises sued for, 
under a contract of purchase from the plaintiff, some two 
years before the time at which the lease purported to have 
been execnted ; that plaintiff had promised to make him a deed 
for the land, and that he had made valuable improvements 
on the premises before the date of the lease; that he had nev- 
er executed the lease or held possession under it, but had al- 
ways held it under the contract of purchase,and knew no- 
thing of the lease until this suit was brought. Several wit- 
nesses were also introduced who testified, that plaintiff 
had told them that she had sold the land to the defend- 
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ant. One of the defendant’s witnesses testified that he 
was present when a lease was executed by plaintiff to de- 
fendant, for the land in controversy, for the term of ten 
years; his impression was that the lease was executed in 
February 1861 ; that the lease was executed in ‘Squire MeDon- 
alds’s office, was written by him and signed by plaintiff; that 
defendant was not present, but that his wife was, and after 
plaintiff signed the lease, McDonald asked defendant’s wife 
to sign it; that she said she could not write, and McDonald 
then wrote her name to the lease, and defendant’s wife made a 
cross mark to the name ; that witness did not know whether 
the name signed was the name of defendant, or of defendant’s 
wife. Said witness also testified that he had often heard de- 
fendant, while he resided on the land, speak of the lease, 
but that he claimed the land as his own;that he had never 
heard him deny the execution of the lease or object toit in any 
way ; that he had spoken with witness about the lease often, af- 
ter its execution. The defendant also introduced evidence im- 
peaching the character of plaintiff, for truth and veracity. 
There was also evidence tending to prove that plaintiff had re- 
sided in this country for about twenty years ; that she and de- 
fendant were acquainted in Ireland ; that her husband remain- 
ed in Ireland, never becoming a citizen of the United States ; 
had only visited this country and remained but fora short 
time. The court instructed the jury as follows: 

“Ist. If the jury find for the plaintiff, they will assess as 
damages, all the rents and profits due and owing up to this 
time, for the premises unlawfully detained ; and they will fur- 
ther find the monthly value of the rents and profits of said 
premises.” 

“2nd. If the jury find from the evidence that plaintiff 
leased the premises in question to defendant for the term of 
ten years, from the 30th day of March 1861, and that defend- 
ant unlawfully withholds possession of said premises, after the 
expiration of said lease, then they must find for the plaintiff.” 

3—VOL. LVIL. 4 
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The defendant objected to these instructions and excepted. 
The defendant then asked the court to give the jury the fol- 
lowing instruction : 

“If the jury find from the evidence that the plaintiff was 
a married woman when she signed the paper, purporting to 
be a lease, dated the 30th of January 1861, and read in evi- 
dence by her, then said instrument was not binding on the 
plaintiff, passed no term in the premises therein described to 
the defendant, and he did not thereby become the lessee from 
the plaintiff of said premises, and the said plaintiff is not en- 
titled to recover in this case against this defendant.” 

The court refused this instruction and defendant again ex- 
cepted. A motion for a new trial was filed in due time after 
verdict, which was overruled and exceptions taken. 

The questions presented for the cunsideration of this court, 
are the following: 

1st. It is insisted by the defendant, that after the death of the 
plaintiff was suggested in the Circuit Court, at general 
term, the suit was not revived in the name of the plain- 
tiffs representatives in the time required by the Statute, and 
in fact it was never revived as to the administrator of the 
plaintiff, and that therefore the suit abated and could not be 
further prosecuted. 

2nd. The court improperly admitted in evidence the writ- 
ing purporting to be a lease of the land from plaintiff, 
when its execution was not properly proved, and after proof 
that plaintiff at the time wasa married woman. 

3rd. The court erred in giving and refusing instructions to 
the jury. 

As to the first point insisted on by the defendant, it ap- 
pears by the record, that after the death of the plaintiff, her ad- 
ministrator appeared and voluntarily entered his appearance 
without any notice to the defendant, but it does not appear that 
any formal entry was ever made reviving the action in his name, 
nor is any further mention made of his name in the record. 
The heirs of plaintiff appeared and procured a summons to be 
issued, notifying defendant to appear and show cause to the 
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contrary, or the suit would be revived in their names. Upon 
the hearing of this application after the summons had been 
served and the defendant had appeared thereto, this court 
made an order reviving the suit in the name of the heirs. It 
it objected by the defendant that the suit had, before this or- 
der of revival, abated, and that no order to revive could le- 
gally be made. The Statute provides (6th section of the Stat- 
ute concerning the abatement of suits and their revival, 
Wagn. Stat., 1050,) that, “in all cases where the representa- 
tives of a deceased or disabled party, shall not be made par- 
ties according to the provisions of this chapter, on or before 
the third term after the suggestion of the death or disability, 
the action shall abate as to such party, and the interest of his 
representatives or successor therein, and the cause shall pro- 
ceed in favor of or against the survivors. In case there be no 
surviving plaintiff or defendant, the suit shall be dismissd.” 
It is not pretended that this suit was not revived in time, pro- 
vided the term at which the suggestion of the death was made, 
is not counted as one of the three terms after the death is sug- 
gested, as provided in the Statute. The language of the Stat- 
ute is “on or before the third term after the suggestion of the 
death, etc.’ We think that the true and clear meaning of 
this statute is, that the suit shall be revived on or before the 
third term after the term at which the suggestion of the 
death is made, and that in making the computation the term 
at which the death is suggested must be excluded. With this 
view of the case the revival of the suit was in time. No ob- 
jection was made in the court below, as to the failure of the 
court to revive the suit in favor of the administrator of the 
plaintiff, and no evidence to sustain the allegation in defend- 
ant’s objection to the revival of the suit, on the ground that 
one of the heirs had transferred his interest in the premises, 
was produced. We will therefore not notice these objections 
here. We do not think that the case of The State vs. Gas- 
conade County Court, (33 Mo., 102,) is in point. The compu- 
tation of time as held in that case does not conflict with the 
view we have taken in this case. 
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The next objection insisted on by the defendant is, that the 
court admitted the lease in evidence without sufficient proof 
of its execution. It is shown that the subscribing witness was 
dead, and proof of his handwriting was clearly made, and 
there was no question as to the identity of the party, and it 
was further testified by the plaintiff that she saw the lease ex- 
ecuted, The rulein reference to the proof of a written in- 
strument, where the subscribing witness is dead, as laid down 
by Greenleaf, is this: “When secondary evidence of the exe 
cution of the instrument is thus rendered admissible, it will 
not be necessary to prove the handwriting of more than one 
witness, And this evidence is in general deemed sufficient 
to admit the instrument to be read, being accompanied with 
proof of the identity of the party sued, with the person who 
appears to have executed the instrument, which proof it 
seeins is now deemed requisite, especially where the deed on 
its face excites suspicion of fraud. The instrument may also 
in such cases be read, upon proof of the handwriting of the 
obligor or party by whom it was executed, but in this case 
also, it is conceived that the like proof of the identity of the 
party should be required. If there be no subscribing witness, 
the instrument is sufficiently proved by any competent evi- 
dence that the signature is genuine.” 

The same rule is laid down by Mr. Starkie, in his work on 
Evidence, and almost in the same language, (1 Greenl. Ev., 
§ 575, pp. 619, 620, and cases cited; Starkie Ev., side 
p. 519; Little vs. Chauvin, 1 Mo., 626; Waldo vs. Russell, 5 
Mo., 387). 

The next objection urged by the defendant is, that the 
plaintiff at the time the lease was executed was a married wo- 
man, and that therefore the lease was wholly void and ought 
to have been excluded from the jury as evidence in the case. 
The same question is also raised by the defendant in an in- 
struction asked by him and refused by the court. The gen- 
eral rule very clearly is, that a married woman cannot exe- 
cute a deed, by which her real estate is affected or conveyed, 
unless she is toined in the instrument by her busband ; but 
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this rule like most rules has its exceptions. One of these ex- 
ceptions is, that a wife may sne in her own name and alien, her 
Jand, where her husband has abjured the realm, or been trans- 
ported and failed to return after the time for which he was 
transported had expired. Chancellor Kent, in his Commen- 
taries, states the exception to the disability of a feme covert 
in this language: 

“Tf the husband was banished or has abjured the realm, it 
was an ancient and another necessary exception to the general 
rule to the wife’s disability to contract, and she was held ca- 
pable to contract, and to sue and be sued as a feme sole. In 
such case both she and her creditors would be remedilees 
without that exception. * * * ® And if the husband 
be an alien, always living abroad, the reason of the exception 
also applies, * * * * * in such case the wife was su- 
able as a feme sole in like manner as if the husband had ab- 
jured the realm. (2nd Kent’s Com., 154.) And in the case of 
Gregory vs. Paul’s Exr., (15 Mass., 31) the same exception 
is fully maintained, and it is there held, that where a woman 
is separated from her husband and is maintaining herself in 
Massachusetts for five years, her husband remaining in a for- 
eign country, the wife may sue in her name asa _feme sole. 

In this State, in the case of Rose vs. Bates, (12 Mo., 30.) 
the same exception is fully maintained. We have no statute 
in this State changing this rule, or which is in conflict with 
it. The cases referred to by the defendant in this case, do 
nothing more than assert the general rule, that, a married 
woman cannot contract in her own name unless joined by her 
husband, which is undisputed in ordinary cases. 

The instruction asked by the defendant and refused by the 
court, did nothing more than to assert the general rule and 
was abstractly right, but it was not applicable to this case, 
where the evidence clearly showed that the plaintiffs hus- 
band was a foreigner, that she had resided in this State for 
about twenty years, that the husband had never been in the 
United States but once, when he came on a visit, remaining 
only a short time, and returned to Ireland where he re- 
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sided until his death, which took place only a few years be- 
fore the bringing of this suit, and that the plaintiff had been 
living and dealing in this State, for twenty years as a feme 
sole. The instruction was therefore properly refused. 

The instructions given by the court were substantially 
correct. The second instruction would have been more sat- 
isfactory if it had defined to the jury, what would amount 
to an unlawful withholding of the possession of the premi- 
ses. But no objection was made to the instruction on that 
account, the whole case appearing to have been staked on the 
unlawfulness of the lease. In fact it seems to have been con- 
ceded that the holding was unlawful if the lease was valid and 
properly admitted in evidence. 

There were some other minor points made which were 
purely technical and need not be noticed. 

The other judges concurring, the judgment is affirmed. 
Judge Wagner, absent. 





Ann Crucuon, Apm’x of ALEXANDER Crucnon, dec’d, Respond- 
ent, vs. Lewis Brown, Appellant. 


1. Practice, civil—Swit brought by husband to use of wife--Error, how corrected. 
The supreme court will not reverse a cause simply on the ground that the 
suit was brought in the name of the husband to the use of his wife instead of 
in the name of the husband alone; such error may be corrected by the trial 
court after judgment, or by the supreme Court, (see Wagn. Stat. 1034, 3 6, and 


1087, ¢ 20). 
Appeal from Cape Girardeau Court of Common Pleas. 
Lewis Brown, pro se. 
J. B. Dennis, for Respondent. 
Saerwoop, Judge, delivered the opinion of the court. 


This suit originated before a justice of the peace, and is 
besed on an account for the sum of fourteen dollars and fifty 
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cents ($14.50) for certain articles of millinery, furnished by 
Mrs. Cruchon to the wife of defendant. 

The plaintiff had judgment before the justice and the de- 
fendant appealed the cause to the Cape Girardeau Common 
Pleas, had a jury impaneled, went into trial and after the 
plaintiff's testimony was finished, moved the court to dismiss 
the cause because the action was not brought in the name of 
the real party in interest. This motion the court overruled ; 
defendant excepted, and the plaintiff again recovered judg- 
ment, to reverse which this cause is brought here by appeal ; 
and we are asked to reverse the judgment, not because the 
indebtedness is denied, but on the jpurely technical ground 
that the action is brought in the name of the husband to the 
use of the wife, when in strictness it should have been 
brought in the name of the husband alone. 

The diffieulty suggested by the defendant (who is evidently 
more particular than just) is easily obviated. Our Statute 
respecting amendments expressly authorizes the striking out 
of the name of a party in furtherance of justice or the correction 
of a mistake in any other respect after final judgment ren- ° 
dered, and also permits the court to which the cause is taken 
by writ of error or appeal, to make amendments of a like 
nature, which are not against “the right and justice of the 
matter of the suit.” 

The judgment of the court below will accordingly be 
amended by striking out the name of the wife and letting the 
judgment stand affirmed in the name of the husband alone. 
And upon the defendant will be cast the burden of all the 
costs which he has needlessly incurred in this petty litigation. 
The other Judges concur. 











40 ST. LOUIS. 


State v. Underwood. 








Srare or Missouri, Respondent, vs. Wxestey Unperwoon, 
Appellant. 


1. Practice, criminal—Change of venue.—Notwithstanding the provisions of the 
statute, (Wagn. Stat., p. 1098, 3 27,) a second change of venue may be granted 
in a criminal cause when the judge has been of counsel therein. (See State va. 
Gates, 20 Mo., 400.) 

2. Practice, criminal—(Co-defendant, when may be first tried. —Where facta and 
circumstances are shown which render it apparent that no verdict of * guilty ” 
can be obtained against a co-defendant in a criminal prosecution, it is the 
practice to allow him to be first tried so that he may be a competent witness, 
Where the evidence against him is slight, the court may, in its discretion, sub- 
mit his case at the close of the testimony for the prosecution. 

8. Criminal law—Murder, indictments for—Malice may be inferred.—In indict- 
ments for murder, proof of willfulness and deliberation need not be express or 
positive, but may be deduced from all the facts attending the killing ; and if 
the jury can reasonably and satisfactorily infer from all the evidence, the ex- 
istence of the intention to kill and the malice of heart, it will be sufficient. 
But if malice and premeditation are not proved, the law presumes the killing 
to be murder in the second degree, m 

4. Criminal law —Self defense.—A person who seeks and brings on a difficulty 
cannot avail himself of the right of self defense in order to shield himself from 
the consequences of killing his adversary, however imminent the danger in 
which he may have found himself in the progress of the affray. 

5. Criminal law— Mutual combat—Murder.—Where persons by mutual under- 
standing engage in a conflict and death ensues to either, the slayer will be 
guilty of murder, 

6. Practice, criminal—Presence of prisoner when unnecessary.—Every person 
indicted for a felony must be present during the trial, (Wagn. Stat. 1103, 
2 15); but the mere fact that a motion affecting his case is taken up and dis- 
cussed in his absence, where no final action is had thereon, is not such error 
as will warrant a reversal. 
Jury— What facts influencing verdict may be shown.—The rule is perfectly 
well settled, that jurymen cannot be allowed to disclose the fact of any par- 
tiality or misconduct which took place in the jury-room nor the motives which 
induced their verdict, But their affidavits showing that no disturbing influ. 
ence was brought to bear upon them, and that they were not interfered or 
tampered with are properly received by the court. 
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Appeal from Marion Circuit Court. 


W. M. Boulware & Jnv. F. Williams, for Appellant, 
cited: Hane vs. State, 4 Howard, (Miss.) 187 ; Com. vs. Roly, 
12 Pick., 496; Com. vs. McCall, 1 Va. Cases, 271; McLain vs. 
State, 10 Yerg., 241; 13 Mass., 218; 2N.II.,474; Boles vs. 
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State, 13 Sm. & M., 398; Jones vs. State, 2 Blackf., 479; 
McCann vs. State, 9 Sm. & M., 495; Lord Deleware’s case, 
(4 Harg. St. trials, 232;) 3 Whart., 3089. 


Jno. H. Overall, for Respondent. 


I, The court properly gave the 8th instruction for the State. 

II. The rule is now perfectly well settled both in England 
and in this country that the testimony of jurors is inadmissi- 
ble to show their own misbehavior, but may be received to 
explain or contradict other evidence tending to impeach their 
verdict. (833 Mo., 71; 4 Johns., 457; 12 Pick, 520, 524, 
525; 1 Greenlf. Ev., § 252; 107 Mass., 453—reviewing 
the whole question; 2 Grant, 41.) 


Waener, Judge, delivered the opinion of the court. 


This was an indictment for murder in the first degree 
found in the Ralls County Cireuit Court against the defend- 
ant and six others for the killing of one Richard Menifee. 
The defendant was charged as principal in the first degree, 
and the others were charged as being present, aiding, abet- 
ting and assisting in the murder. 

Upon the application of the defendants, a change of venue 
was granted to the Circuit Court of Macon County and when 
the case was called for trial, a new judge having in the mean- 
time been elected, who had previously been of counsel for 
defendants, a suggestion of that fact being made, the case was 
sent to Marion County, in another judicial Circuit, for trial. 

When the case was called, the attorneys prosecuting for the 
State announced themselves ready for trial, and the defendant 
and Samuel Scobee, who was included in the indictment as a 
co-defendant, moved for a separate trial. Scobee asked that 
he might be first tried, and defendant demanded that Scobee 
should be first tried, alleging that he wanted the testimony of 
Scobee to be used on his trial. The Circuit attorney then 
moved that the defendant be first tried as he stood charged as 
principal in the first degree, and Seobee was only charged 
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with aiding and abetting. The court sustained this motion 
and ordered the prosecution to proceed against the defendant, 
and to this ruling exceptions were duly saved. 

It seems that the difficulty between Menifee, the deceased, 
and the defendants in the indictment, had its origin in the re- 
moval of a fence which separated the farms of the respective 
parties. The true line was not accurately fixed, but enough 
was known to render it certain that the fence was placed up- 
on the land of the Underwoods, the defendants. Menifee had 
built the fence and it belonged to him, and at the time the 
homicide was committed, he, with his brother, was in the act 
of removing it and putting it upon his own land. To this, 
defendants objected, as it would expose their crops. De- 
fendant and Menifee had had some difficulty the evening be- 
fore, and on the morning of the murder, Menifee brought a 
shot-gun with him when he went to his work in tearing down 
and re-building the fence. 

The main witness for the prosecution was the brother 
of the deceased, who was assisting him at the time. He says 
that while they were staking off the line, he looked out and 
saw two men, defendant and Scobee, and when they saw wit- 
ness and the deceased,defendant started towards them and then 
stopped and made a motion to Scobee to go west. Scobee got 
on his horse and went in that direction, and defendant went 
south towards Stephen Underwood’s (his father’s) house. The 
work continued, and in a short time Stephen Underwood 
came and he said to the deceased, that the boys were not go- 
ing to let him move that fence. Deceased then said there was 
a legal way to stop them from moving the fence, and the old 
man said he would see as soon as he could get the boys and 
their arms. Stephen’ Underwood then went towards his 
house. Witness and deceased then went to another portion 
of the fence and commenced tearing it down, when, in about 
half an hour after Stephen Undewood left, he returned, and 
upon looking up, witness told his brother that he saw Stephen 
Underwood, William Underwood, Strother Underwood, 
Wesley Underwood, (defendant,) Frank Underwood, Asa 
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Underwood, and Samuel Scobee. They were about a quarter 
of a mile off when he first saw them. Scobee and Strother 
Underwood were coming from the west until they got to his 
brother’s fence and then they came up the fence. Stephen and 
Frank Underwood were coming up the fence from the south. 
The other three were coming up about twenty steps from the 
fence. The old man ordered witness to stop tearing down the 
fence, but he kept on. They then had an altercation between 
themselves. Defendant, Wesley Underwood, started from the 
edge of some plowed ground opposite Richard Menifee, the 
deceased, with his gun presented towards him in a position to 
shoot. Richard then picked up his gun, both fired, the shots 
were so near together that witness could not tell which tired 
first. Richard was shot and fell. He then raised himself up 
on his knees and shot again. The Underwoods then ran 
towards him and were shooting and beating him. Witness 
heard some three or four shots. Some had sticks, some guns, 
and some pistols ; saw some three or four blows, could not tell 
how many. The deceased, after he was shot down was re- 
peatedly struck with a gun on his breast, neck, and head, and 
died in a short time thereafter. The shots were mortal. There 
was no other eye witness on the part of the State, but there 
was corroborative evidence as to the number of shots, ete., 
by those who were working in the immediate neighborhood. 

William Coiliver was a witness for the State, and he testi- 
fied that he lived within less than a quarter of a mile of Ste- 
phen Underwood, and he explained the situation of his farm 
and the Underwood and Menifee farms and stated in his tes- 
timony, that the Underwoods had joined on his fence without 
his permission. To this testimony, as to Underwoods join- 
ing witness’ fence without permission, defendant’s counsel 
objected and the court sustained the objection, but the evi- 
dence was given in a narrative form and the remark was 
made before the witness could be stopped. 

For the defense, Mrs. Amanda Scobee, the wife of Samuel 
Scobee and sister of defendant, stated that on the morning of 
the murder she started out to the field, and saw her husband 
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and Strother Underwood riding in the direction of where 
Menifee was tearing down the fence, and that she went on up 
to the fence and was within thirty or forty yards of where 
Menifee and defendant fought; that when she got there all 
the defendants and Richard and John Menifee were there. 
Richard and John were tearing down the fence. She then 
speaks about the difficulty that took place between John 
Menifee and her father, and after that Richard Menifee then 
said, “ there is Wesley, (defendant) and by God I will kill him 
anyhow” and picked up his double-barreled shot-gun and 
fired at Wesley as he picked up his gun. Strother said “ for 
God’s sake Dick don’t shoot.” Dick shot Wesley, and Wes- 
ley shot Dick. They fired two shots each, Dick was killed, 
and Wesley was badly wounded and pulled open his shirt and 
said he was killed. The witness then testifies that she and 
her husband did what they could to administer to the comfort 
of the deceased while he lived, and in the continuation of her 
testimony she says, that Dick and Wesley each had a double- 
barreled shot-gun ; that there were four shots fired in all, and 
that after the firing, Wesley and Dick came together and 
clenched and fell. John Menifee then ran upand pulled Wes- 
ley off from Dick. Wesley picked up a gun and turned on 
John and struck him, and then turned on Dick and struck 
him several times with the gun. Franklin Underwood, 
another brother of the defendant, testified, that he had been 
at home sick, and was in the house, when Wesley, the defend- 
ant, came and got his gun, and said the Menifees were pull- 
ing down the fence, and started off in that direction. Wit- 
ness then put on his coat and followed after him, he saw the 
whole encounter, and gives essentially the same version of it 
that Mrs. Scobee does in her testimony. Some other evidence 
was introduced which was unimportant. The defense then 
offered to prove that Underwoods had joined their fence to 
Menifee’s with the latter’s permission. This evidence was 
objected to by the State and the objection sustained. 

For the State the court gave twelve instructions, the sixth, 
seventh and eighth are the ones objected to in this court. 
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The sixth instruction told the jury that if the defendant 
killed Menifee with a gun, loaded with powder and bullets, 
the law presumed the killing to have been intentional, and it 
was inurder in the second degree in the absence of proof to 
the contrary, and that it devolved upon the defendant to 
show, from the evidence in the cause, to the reasonable satis- 
faction of the jury, that he was guilty of a less crime or acted 
in self defense. 

By the seventh declaration the jury are instructed that 
if they believe, from the evidence, that Richard Menifee 
was engaged in pulling down his fence, and that the 
defendant came to where said Menifee was at work, armed 
with a loaded gun for the purpose of compelling said Menifee 
to desist from pulling down the fence by force, and approached 
said Menifee in such a manner as to give Menifee reasonable 
cause to apprehend a design on the part of defendant to kill him, 
or to do him some great bodily harm, unless he desisted from 
pulling down the fence, and there was reasonable cause to ap- 
prehend immediate danger of such design being accomplished, 
then the killing of said Menifee by defendant was not justi- 
fiable homicide. 

The eighth instruction tells the jury that if they find from the 
evidence, that defendant and deceased had a difficulty which re- 
sulted in the death of the deceased, and that defendant com- 
menced the difficulty, or brought it on by any willful and unlaw- 
ful act of his committed at the time, or that he voluntarily and 
of his own free will and inclination entered into the difficulty, 
then there is no self defense in the cause and they should not 
acquit on that ground ; and in such case it made no difference 
how imminent the peril might have been, in which the de- 
fendant was placed during the difficulty. There is a second 
instruction numbered six, which told the jury that if they 
should find, from the evidence, that Richard Menifee was en- 
gaged in pulling down his fence, and that Wesley Underwood 
came to where said Menifee was at work armed with a loaded 
gun, for the purpose of compelling said Menifee to desist 
from pulling down the fence by force, and approached said 
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Menifee with his gun held in a position to shoot, then the 
killing of said Menifee by said Wesley Underwood was not 
justifiable or excusable homicide. On the part of the defense, 
the court instructed the jury: First, that defendant had a 
right to carry his double-barreled shot-gun, and that if they 
found from the evidence, that whilst so carrying it, he made 
no threat, menace, or demonstration to shoot Richard Meni- 
fee, and if they should further find, that said Menifee, with- 
out being threatened by defendant, or menaced by him inany 
hostile manner whatever, picked up his gun and declared 
that he would kill defendant, and then and there presented his 
gun loaded with powder and bullets or shot at defendant, in 
a shooting position, then in such case defendant had a right 
to shoot said Menifee in self defense, and even to take his life 
in order to save his own; secondly, that if the jury believed 
from the evidence, that defendant, at the time he shot and 
killed Richard Menifee, had reasonable cause to apprehend a 
design on the part of said Richard Menifee, to commit a felo- 
ny upon him, or to do him some great personal injury, and 
that there was reasonable cause to apprehend immediate dan- 
ger of such design being accomplished, then in such case, de- 
feudant had a right in defense of his own person to shoot and 
even to kill the said Richard Menifee, unless the defendant 
sought and provoked the difficulty ; thirdly, that defendant 
had a right to go either alone or with others to the point 
where Richard Menifee and his brother were tearing down 
the fence, for the purpose of*remonstrating with them, in a 
peaceable manner, to dissuade them from pulling down the 
fence, and if the jury believed from the evidence, that whilst 
defendant or others were so engaged, in a peaceable mannet 
remonstrating against the tearing away or removal of said 
fence, Richard Menifee picked up his gun loaded with pow- 
der and bullets or shot, declaring that he would kill defendant, 
and then and there presented his gun at defendant in a hos- 
tile manner, then defendant had a right, in the necessary de- 
fense of his own person, to shoot and kill the said Richard 
Menifee, and the jury onght to find a verdict of “ not guilty.” 
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The jury rendered a verdict of guilty of murder in the first 
degree, and it is to reverse the judgment entered thereon 
that this appeal is presented. 

There is no merit in the point raised, that the second 
change of venue was improperly granted, and that the Cir- 
cuit Court of Marion County had no jurisdiction. 

Aside from the fact that no exceptions were taken to the 
order, the statute settles the question conclusively. The act 
in reference to criminal practice, (2 Wagn. Stat., p. 1097, § 
15) provides that when any indictment or criminal prosecu- 
tion shall be pending in any Circuit Court, the same shall be 
removed by the order of such court or the judge thereof, to 
the Circuit Court of some county in a different circuit,in either 
of the following cases: First, when the judge of the court in 
which such case is pending, is near of kin to the defendant, 
by blood or marriage; or, second, when the offense charged 
is alleged to have been committed against the person or prop- 
erty of such judge, or some person near of kin to him; or, 
third, when the judge is in any wise interested or prejudiced, 
or shall have been counsel in the cause. The 20th section of 
the same act declares that whenever it shall be within the 
knowledge of a court or judge, that facts exist which would 
entitle a defendant to the removal of any criminal cause, on 
his application, such court or judge may make an order for 
such removal, without any application by the party for that 
purpose. And although the 27th section says, that in no case 
shall a second removal of any cause be allowed, yet this court 
has decided that a second change of venue may be granted 
when the judge has been counsel in the cause, notwithstand- 
ing the above provision. (State vs. Gates, 20 Mo., 400.) It 
is true that in this last case, the judge who awarded the 
change of venue had been the prosecuting attorney, but that 
makes no difference, as the 15th section applies justly and 
properly to every judge, whether he has been counsel for 
either the plaintiff or defendant. 

It is next insisted, that Scobee should have been first tried, 
in order that the defendant might have had his testimony 
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upon the trial. But upon this point there is nothing to show 
that the court exercised its discretion unsoundly. It is the 
practice in criminal cases, where a co-defendant has been in- 
cluded in the indictment by mistake, or facts and cireum- 
etances are shown, by which it is apparent that no verdict of 
guilty can be obtained against him, to allow him to be first 
tried, so that he may be restored to his rights as a witness. 
The exercise of this power is usually called forth where there 
is a joint trial. Where, in the case of a joint trial, the evi- 
dence in behalf of the prosecution is all in, and there is no 
testimony implicating one of the defendants, it is then the 
duty of the court to permit the verdict to be immediately 
taken, acquitting this one, and then he will be a competent 
witness for the rest. If there is some evidence, though slight, 
against the defendant whose testimony is thus desired by the 
others, the court may, in its discretion, submit his case to the 
jury at this stage of the trial; and if he is acquitted he will 
be a competent witness. (1 Bish. Crim. Proc., § 962; State 
vs. Roberts, 15 Mo., 28; Fitzgerald vs. The State, 14 Mo., 
413.) 

In this case the defendants were severed in the trial. No 
facts were brought to the attention of the court, which made 
it imperatively necessary to comply with defendant’s or Sco- 
bee’s demand, and the court simply exercised a discretion 
which we will not revise. Of course a person indicted as an 
accessory, or principal in the second degree, may be put upon 
his trial before the principal in the first degree is tried or con- 
victed, but that question has nothing to do with the ruling of 
the court here. 

The court very properly excluded the testimony tending to 
show that defendant joined his fence with that of the deceased 
by permission. No such issue was raised in the case, and if 
the permission had been granted, it would not have justified 
or excused the offense. The defendant had the right to re- 
monstrate with the deceased against his act, whether the fence 
was joined by permission or not, but he had no right to resort 
to violence, in order to prevent its being torn down. Upon 
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this point, the court gave an instruction presenting the ques- 
tion in favor of the defendant, in the strongest light. The 
evidence of Oolliver, about the defendant joining to his fence 
without leave, was not called out by the prosecution. The 
witness was giving his testimony in the narrative form, and 
used the remark before any objection was made. As soon as 
it was objected to, the court promptly ruled it out. It could 
not be withdrawn, for it was already uttered, and if the de- 
fendant considered that it was in any wise injurious to him, 
his counsel should have procured an instruction telling the 
jury to disregard it. The 6th instruction is the one most 
strongly objected to, and that, as before stated, told the jury 
that if the defendant killed Menifee with a gun loaded with 
powder and bullets, the law presumed the killing to have 
been intentional, and it was murder in the second degree, 
in the absence of proof to the contrary, and it devolved upon 
the defendant to show from the evidence in the cause, to the 
reasonable satisfaction of the jury, that he was guilty of a less 
crime, or acted in self-defense. Itis difficult to perceive how 
this instruction could have injured the defendant, as the jury 
did not find him guilty of murder in the second degree, but 
they convicted him of a different and higher grade of offense, 
namely, murder in the first degree, upon an instruction which 
had previously been given, requiring them, before they could 
convict of that degree, to find that the killing was willful, de- 
liberate and premeditated. But the instruction is unobjec- 
tionable. Po constitute murder in the first degree, it is neces- 
ary that circumstances of willfullness and deliberation shall 
be proven. This proof, however, need not be express or posi- 
tive. It may be deduced from all the facts attending the 
killing, and if the jury can reasonably and satisfactorily infer 
from all the evidence, the existence of the intention to kill, 
and the malice of heart with which it was done, it will be 
sufficient. But if circumstances of malice and premeditation 
are not proved, the law presumes the killing to be murder in 
the second degree only. This question was fully discussed in 
& quite recent case in this court, (State vs. Holmes, 54 Mo., 
4—voL. LVI. 
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153) and the settled doctrine in this State reviewed and re- 
iterated. 

The 8th instruction is based on the well settled doctrine 

‘ that a party who seeks and brings on a difficulty cannot avail 
* himself of the right of self-defense, in order to shield himself 
from the consequences of killing his adversary, however im- 
minent the danger in which he may have found himself in 
the progress of the affray. (State vs. Starr, 38 Mo., 270; 

State vs. Linney, 52 Mo., 40.) 

The 9th instruction is predicated upon the hypothesis, that 
there was a mutual and voluntary combat. If that were so, 
defendant could not rely on self-defense. For, where parties 
by mutual understanding, engage in a conflict, and death en- 
sues to either, the slayer will be guilty of murder. 

The second instruction given fur the detendant, being the 
first adverted to in a prior part of this opinion, gave the ac- 
cused the full benefit of all he could claim in regard to the 
right of self defense. The third fully justified him if he acted 
on appearances, grounded on reasonable cause of apprehended 
danger, and was surely sufficiently favorable. And the fourth 
declares, that if, whilst defendant was remonstrating with 
Menifee against tearing down the fence, the latter picked up 
his gun, threatening to kill defendant, and presented the same 
at defendant in a hostile manner, then the defendant had the 
right, in the necessary defense of his person, to shoot and kil] 
the deceased. When the instructions are all taken together, 
they lay down the law with such manifest fairness, and, witha] 
are so just to the defendant, that it is impossible to find any 
real or tangible ground for complaint. 

It is further contended that the defendant was not present 
in court during the whole progress of the trial, and therefore, 
the judgment is erroneous. Upon this point the record shows, 
that whilst the prisoner was in jail, the attention of the coun- 
sel in the cause was called by the court to the causes assigned 
for a new trial, and thereupon it was suggested by the prose- 
enting attorney, that the prisoner should be brought into 
eourt ; the court then announced that it would not be neces- 
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sary, as no action would be taken on the motion at that time; 
but that the court, with a view of understanding the legal 
question, desired a reference to certain authorities relied on, 
and also the view of counsel thereon. Authorities were read 
and the counsel, both for the State and for the defendant, 
stated their views of the legal question involved in the absence 
of the defendant. The further hearing of the motion then 
passed over until another day, at which time the defendant was 
present, whereupon the motion was taken up, and after coun- 
sel on both sides had read the authorities relied on by them 
respectively, and submitted their views, the court overruled 
the motion. Every person indicted for a felony must be 
present during the trial, (2 Wagn. Stat., p. 1103, § 15) but 
here no step was taken in the trial during the defendant’s 
absence. After the trial was over, the court requested the 
attorneys to furnish it with any authorities they might have, 
bearing on a legal question involved in the motion for a new 
trial, and also to state their views concerning the same ; but no 
farther action was taken ; no ruling was made, and nothing 
transpired having any reference to the progress of the trial. 
When the time arrived for the court to proceed with the de- 
termination of the motion, the defendant was present, the 
final argument was then made, and the court acted in his 
presence. This point must be ruled against the defendant. 
One more objection only, remains to be noticed. It appears 
that before the case was given to the jury, and whilst they 
were still in the court room, two witnesses from Ralls county 
who were present on the part of the State, ascended to the 
cupola of the court house for the purpose of obtaining a view 
of the town. The stairs by which they went up, led from a 
door in one corner of the county clerk’s office. Whilst they 
were on the court house, the jury were conducted by the sher- 
iff into the county clerk’s office, the room set apart for them, 
for consultation. The men, not knowing that the jury were 
there, descended in the same way that they had gone up, and 
then opened the door and passed immediately out of the 
rvom, The jury were in another corner of the room, and no 
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word of communication was had between the jury and the 
witnesses. These facts are abundantly established by the af- 
fidavits of the two men themselves, and by the sheriff and his 
deputy, and by several of the jurymen. Whilst I agree that 
any tampering with a jury, however slight, may be sufficient 
to set aside their verdict, the case here shows most conclu- 
sively, that there was neither tampering, misbehavior, nor 
any improper conduct whatever. These facts are perfectly 
evident without regard to the affidavits of the jurors. But I 
do not think that the conrt erred in receiving the affidavits of 
the jurors. The rule is perfectly settled, that jurors speak 
through their verdict, and they cannot be allowed to violate 
the secrets of the jury room, and tell of any partiality or mis- 
conduct that transpired there, nor speak of the motives which 
induced or operated to produce the verdict. But they may 
testify in support of their verdict, that no disturbing influence 
was brought to bear upon them, and that they were not in- 
terfered or tampered with. This question was elaborately 
considered, and all the leading authorities collated and re- 
viewed in Woodward vs. Leavitt, (107 Mass., 453) and the 
doctrine was declared to be as above stated. 

I think the court did not exercise its discretion unsoundly 
in refusing to sustain the motion in this respect. Upon an 
examination of the whole record, I have discovered no mate 
rial error. 

Judgment aflirmed ; the other judges concur. 
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